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POINT I. - ERROR IN DEFENDANT'S STATEMENT OF FACT 


Taxpayer does not engage essentially in the same 
activities as Tours (See Appellee's Brief, p.2). Taxpayer's 


activities are limited to WHTC activities. (A 14) 


POINT II. - TAXPAYER IS 


Defendant's so-called Alternative I (Apnpellee's 
Briet, p:.5 absurd. It has been rejected by the 
(1 


Court merits no lengthy discussion. 


a 


the fact th Internal Revenue Service income 
ASS. 

the preparer of the 
returns was tied to the Procustean bed of the Treasury 
does not indicate that taxpayer was a merchandiser of p 
sonal property. A merchandiser has inventory and must 
this in Schedule A of Form 1120, as stated in Line 1 thereof. 
Taxpayer's tax returns left Schedule A blank (A 18, A 22, 
A 26) and at Line 2 which refers to cost of "goods", the pvre- 
parers of the returns inserted the phrase "cost of income". 
CA eg AO et. Reet. 


POINT ITI. - COMM. V. PIEDRAS NEGRAS BROADCASTING CO.IS NOT 
By DISTINGUISHABLE 


The government, on page 10 of its brief, seeks to 


impeach the analogy between the present case and Piedras 


Negras, 127 F.2d 260 (CA-5, 1942) on the ground that the 


(1) The District Court opinion is now reported 
at 415 F.Supp. 48 (1976) 
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ition of customers in the 


factor for taxpayer. If the law 


philosophical causation, this argument 


might defeat the taxpayer. 


However, 
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actualities of the real world. Tr 


1e 


denied 
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to an exporter just because the 


been manufactured by 


within the United States, even though 


abstract philosophical causation 


manufacture within the U.S. has 


! 


to the "generation" of the exporter's 


of our main brief) 


Moreover, 


taxpayer is 


the foreign ho 


Brief). It is foreign 
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operators pay commissions for the 


ever, the taxpayer's 


whom taxpayer acts as purchasing agent 


were dealing with a 


ma 


it could 


substantially 


serv 


principals are the American tourists 


is an income generating 


bstract 


might have merit and 


law deals wit! 


benefits are 


exported goods 


the exporter's parent 


from the viewpoint of 


be said that the 


contributed 


income (see 


Avpellee's 


and ground 


ices of taxpayer. How- 


for 
renders 


and to whom it 


fact that the compensation is paid by the 


foreign parties immaterial, 


a 
o 


a 


main brief). t is established that 


source of income test of Sec. 92:1 IRC, 


the payor of the income is 
What counts is where and how the 
of our main brief). 
107 F.2d 


388 (71-2, 


wide of the mark because the income in that 


(see pp.17-19, 


for purpos 


income was 


1939) which the govexvnment 


12-13 of our 
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of the 


it is irrelevant who 


(see p.13 of our main brief). 


earned (Point V 


The analogy to Helvering v. Boekman, 


suggests,is 


case was derived 


must be borne min ae he instant case 
taxpayer would not have an opportunit) Oo render compensable 
as purchasing agen ‘or American travelers, if tax- 
payer did not solic 2=mp loy it as such purchasing age 
Such solicitation does not constitute compensable 
as the government erroneously assumes. 


POINT IV. HE LO¢ ON METHOD 
ERRONEOU:; 


Contrary to the statement ji 
the government's brief, we submit 
erred in allocating any part of taxpayer's 
sources within the United States. We refer to 


Argument at p. 6 of our main br 
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In Point II of its Argument, the government asserts 
in any event, it is entitled to a trial on the alleged 
that taxpayer is a sham corporation. This i: pe- 


argument. It is based on several serious errors. 


The District Court stated: "For the purposes of 
this motion, the Government is not pressing the sham corpo- 


ration claim, which both parties agree, raises factual 


questions inappropriate for summary judgment" (A 57-58) 


The government did indeed assert to the Court below 


that it wished to preserve its alleged right to try the 


alleged sham issue. However, taxpayer never agreed that 
= SMR aA LM 28 i 


such issue and such rig to a future tri: existed. The 
Record shows that the taxpayer's 

July 25, ) uggested that if 

any such additional facts pertaining to 

reveal them (A 52). In its responsive 

1975, the government declined to do this (A 

in a subsequent affidavit of September 9, 1975, 
Assistant United States Attorney was more spec 
The government there 

government wished to 

the foreign tour guides 

Cof plaintiff)". The government 


est in examining the officers yecause tl issue of sham 


depends on a determination 


The taxpayer has conceded and stipulated 
intent of the officers was to avoid income taxes as allowed 
by Sec. 921 seq. IRC (A 44). 3esides, the officers of tax- 
payer offered to submit to an examination before trial b} 
the United States Attorney, but the United States Att 


declined to accept that offer (A 14). 


As to the tour guides, taxpayer has stipulated 
that these guides were employees of the foreign ground oper- 
ators and not taxpayer's employees (A 45). Under Rule 56 (e) 
a party opposing a motion for summary judgment must specify 


facts showing that there is a genuine issue of fact. There 


is a complete absence of such specification on the part 
the government. It is obvious that the government seeks 
avoid summary judgment for taxpayer "with the hope that s 
thing can be developed at trial in the way of evidence to 
support" its s ge ons. f gO ph is 


borrowed from First National Bank of 


Service Co., 391 US 253, 290 (1968) 
(1968), aff'g 361 F. l, (CA=2, where this Court 
deciined to order a full dress trial in the absence of any 


significant evidence of a triable issue of fact. 


’ «o 


Radio City Music Hall Corp. v. U.S., 


1943) and Perma Research & Development 


Company, 410 F.2d 572 (CA-2, 1969). 


Accepting the government's contention that the 
issue of sham depends on the determination of intent, 
significant that the government declined to examine tax- 
payer's officers, who are New York residents, even though 
the government had access to them, and, indeed, they volun- 
tarily offered to submit to such examination. Obviously, 
the government did not expect and does not expect to elicit 


from the officers any fact which is unknown or unconceded. 


The case of U.S. Gypsum v. U.S., 304 F.Supp. 627 
(N.D. I1l., 1969) which the government cites (Appellee's 
Brief, p.14) and which was affirmed in part in 452 F.2d 445 
(CA-7, 1971) reh. den. (1972) is entirely atypical and in 
no way analagous to the present case. It involved a situ- 


ation where in order to take advantage of the WHTC benefit, 


a taxpayer schemed to create a corporation which held title 


to exported merchandise for a "split second" (p.644 of 304 


F.Supp.) in mid-air wnile the merchandise was dropped from 


a crane into the hold of a ship. The creation of such a 
corporation, for the purpose of holding split second owner- 
ship, the Court ruled, was a fake and lacked substance. At 
the same time, the Court of Appeals at p.451, expressly 
firmed that it is noc a sham if a taxpayer corporation is 
organized for the purpose of tax avoidance as 

present taxpayer. The lower Court at p.641 


to th 


In the in se there is no unresolved factual 
ify a full dress trial; all material 
Parenthetically, it seems wort 
that the stipulation of facts was arrived at after the 
United States Attorney had conducted a thorough searc} 


taxpayer's records on taxpayer's premises in the presence 


ficers. 


documented in our main brief 


when 


P. David comments: 


at all clear what exactly 
a sham, as in all 


er Inter-American Corp., 330 


),cited in Appellee's Brief at P- 


which followed Barber-Greene and A. P. Green 


in which the test was invoked, Pan American 


Eutetic Welding Alloy Co., Comm. v. Hammond 


Organ Export Corporation and Comm. v. Pfaudler 
Inter-American Corporé:ion, the taxpayer won." (3) 


In the instant case, too, the sham issue is con- 
trived and unreal. It does not rise to the dignity of a 
’ genuine issue for trial vhich wou'd prevent summary judg- 


ment under Rule 56. 


As Judge Kaufman said for this Court in Community 
a 


of Rocquefort v. Faehrendrich, Inc., 303 F.2d 494 (CA-2, 


1962) at p. 498: 


we are well aware of the dangers 
involved in haphazard use of summary judgment 
procedures. However, summary juigment cannot 
be defeated where there is no indication that 
a genuine issue of fact exists; to permit that 
would be to render this valuable procedure 
wholly inoperable and to place a ‘devastating 
gloss' on the rule." 


We find the same attitude expressed in Radobenko 
v. Automated Equipment Corp., 520 F.2d 540 (CA-9, 1975) 


in which the Court stated at p. 544: 


"The very object of summary judgment 
is to separate real and genuine issues from 
those that are formal or pretended, so that 
only the former may subject the moving party 
to the burden of trial. ... Here we are con- 
vinced that the issues of fact created by 
Radobenko are not issues which this Court 
could reasonably characterize as genuine; 
x! _____—srather, they are sham issues which should =) 
(3) the Western Hemisphere Trade Corporation, 10 Harvard 


Int'l L.J. 101, 123 (Winter, 1969). (All cases con- 
tained in this quote are cited in our main brief). 


not subject the defendants to the burden of 

a trial.” 

"To require this case to go to trial in the 
absence of a scintilla of proof to support plaintiff's 


claim would make a shambles of Rule 56." (4) 
CONCLUSION 


THE JUDGMENT OF THE DISTRICT COURT SHOULD BE 
REVERSED AND SUMMARY JUDGMENT SHOULD BE GRANTED TO TAXPAYER- 
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